TRANSIENT OCCUPANCY TAX LITIGATION UPDATE

By Paul Kiesel, Kiesel Boucher Larson, LLP

On December 30, 2004 the City of Los Angeles initiated a class action against 15 Online
Travel Companies (“OTC”), alleging the defendants collect Transient Occupancy Tax (“TOT”)
on the retail price of a room but remit the tax to the cities based on the room’s wholesale price.
The City of Los Angeles (the “City”) initiated this action on behalf of all cities in California that
have a TOT and in which defendants are selling hotel rooms.

For the better part of 2 1/2 years, the defendants, who were sued collectively, fought to
have the claim dismissed, alleging the City of Los Angeles' decision to name all 15 defendants in
one action violated the rules of joinder. The defendants’ misjoinder claims were ultimately
overruled in March of 2007, and the court ordered all defendants to bring any additional
challenges to the pleadings for hearing on June 11, 2007. The defendants' demurrers alleged,
among other claims, that the City's failure to exhaust its administrative remedies prevented the
filing of a civil action. Defendants also alleged the matter could not proceed as a class action
because the TOT ordinances varied between cities.

On July 27, 2007 Judge Carolyn Kuhl issued a ruling staying the pending civil action and
ruling that the public entities needed to exhaust their administrative remedy before proceeding
with their civil claims. The court's decision provides the cities with clear direction regarding
how they must proceed.

The City of Los Angeles contends the OTCs' obligation is to collect the TOT on the price
the "transient" (i.e.: customer) pays for the privilege of occupancy. Defendants contend the
obligation to pay is based on the amount the OTC pays the hotel for the room charge (the
“wholesale rate”). An individual hotel is unaware of the “retail price” charged by the OTC; it
only knows the amount it bills the OTC. When the hotel bills the OTC for the room, the TOT is
added on based on the rate the OTC pays the hotel. Accordingly, the hotel receives the TOT
funds from the OTC, unaware of the amount the OTC charged.

The City contends the transient is charged by the OTC an amount for fees and costs
which, in every case, exceeds 100% of the TOT at the retail rate the transient is charged for the
room. Examples are included in the power point presentation accompanying this article. Since
it is the transient’s obligation to pay the TOT, and since the tax is based on the privilege of
occupancy, the City contends the tax paid by the transient must be based on the full the price the
OTC charges for the room.

The OTCs, however, contend the tax is only imposed on the "operator," and, since the
OTCs are not "operators," they have no legal obligation to collect and remit the tax at the rate
paid by the transient. The fallacy of this argument is, we believe, that the OTCs collect tax when
they sell the room, and all remit that tax back to the hotels. Since the OTCs will be unable to
argue that they do not collect tax, in some amount, the City believes the defendants will be held
to the burden of collecting the proper amount of tax. Needless to say, this is not a decision the
administrative bodies of the individual cities will be able to determine.

We believe the administrative remedies will simply be a vehicle to establish among other
things the amount of TOT revenue due to the cities. The OTCs will either cooperate with the
cities’ request to produce online sales, tax and revenue, or the cities will be forced to estimate the
amount of TOT revenue due and require the OTCs to show cause why the amount assessed is not
the proper amount.

Ultimately, we believe, this matter will return to the court system for a judicial
determination of the OTCs’ obligation to collect and remit the TOT on retail, not on wholesale,
as they are presently doing.

